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QUESTIONS PRESENTED 

The appellant pleaded guilty to seven separate indict¬ 
ments for robbery on February 15, 1938, and on February 
18, 1938 was sentenced to consecutive terms of imprison¬ 
ment of three to five years for each offense. On January 
27, 1953, the appellant filed in the United States District 
Court for the District of Columbia a motion to vacate the 
sentences based upon the contention that he had not been 
represented by counsel at the time of his pleas or at the time 
he was sentenced. The lower court denied both the motion 
to vacate and a motion to reconsider the denial thereof. 

In the opinion of the appellee, the following questions are 
presented: 

1. Did the appellant sustain the burden of establishing 
that he was not represented by counsel and that he did not 
waive counsel, at the time he entered pleas of guilty? 

2. Did the appellant sustain the burden of establishing 
that he was not represented by counsel and that he did not 
waive counsel, at the time he was sentenced? 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On January 26,1938, seven indictments charging robbery 
were filed against the appellant William McKinney. (K. 41- 
54). On February 15, 1938, the appellant was arraigned 
upon these seven indictments. He pleaded guilty to all 
seven, (J.A. 17, 35), and on February 18, 1938, was sen¬ 
tenced to consecutive terms of imprisonment of three to 
five years for each offense. (J.A. 17-26). 

On January 27,1953, the appellant, pursuant to 28 U.S.C. 
§ 2255, filed in the United States District Court for the 
District of Columbia a motion to vacate the sentences. This 
motion contained allegations that the appellant was not 
represented by counsel at the time of plea and sentencing, 
and that he did not know that he had a right to such repre¬ 
sentation. (J.A. 27). An affidavit of the appellant, contain¬ 
ing similar statements, was attached to this motion. 
(J.A. 27-28). 

On February 13,1953, during the course of a hearing upon 
the motion, counsel for appellant offered the files of the 
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District Court and the affidavit of his client in evidence. 
(J.A. 1). The Court indicated that it would take judicial 
notice of its records. (J.A. 1). The Criminal Minute Book 
indicated that at the time appellant entered pleas of guilty 
that he appeared with his attorney, Lester Wood, Esq. 
(J.A. 17, 35). The Judgments and Commitments indicated 
that at the time of sentence the appellant appeared in 
proper person. (J.A. 17-26). The Docket Entries were 
silent as to whether the appellant had counsel. (J.A. 38-41). 
There was no reference in any of the records as to 
whether or not the appellant did, or did not, waive counsel. 

After consideration of the record and the evidence pro¬ 
duced by appellant as well as arguments of counsel, the 
court denied the motion to vacate. (J.A. 1-5). Orders to 
this effect were entered in these cases on February 17,1953. 

On February 20, 1953, the appellant filed in the District 
Court a motion to reconsider with a statement of Lester 
Wood attached. This statement indicated that Mr. Wood 
had no recollection of representing the appellant. (J.A. 
32-33). There was a hearing on this motion on March 
20, 1953 (J.A. 5), at which time Mr. Wood testified that he 
had had many cases during his thirty years of practice 
(J.A. 7,16), and that he had no recollection of representing 
the appellant, although when he first heard the name he 
thought it sounded familiar. (J.A. 9-12, 16). Mr. Wood, in 
order to refresh his memory, testified that he had consulted 
his files prior to appearing in court, but found no record 
pertaining to the appellant. He stated, however, that he had 
discarded some of his earlier files. (J.A. 11). The trial court 
denied the motion to reconsider. An order was signed to 
this effect on March 20,1953. 

SUMMARY OF ARGUMENT 

When a judgment is attacked collaterally, as in the in¬ 
stant case, it carries with it a presumption of regularity. 
Therefore, the appellant’s contentions that he was not rep¬ 
resented by counsel and that he did not waive counsel, at 
the time he entered pleas of guilty, must be proved by a 
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preponderance of the evidence. The lower conrt properly 
denied the appellant’s motion in this respect, as the Crimi¬ 
nal Minute Book indicated that he was represented by coun¬ 
sel, and further because the trial court could properly dis¬ 
regard the statements of the appellant to the contrary as 
those of a biased witness. Since the appellant failed to 
establish that he did not have counsel and that he did not 
waive counsel at the time he pleaded guilty, this Court 
should affirm the lower court’s decision. 

The appellant’s contentions that he did not have counsel 
and that he did not waive counsel at the time he was sen¬ 
tenced presents a similar question. Conceding that the 
appellant established that he was not represented by coun¬ 
sel at the time he was sentenced, he failed to offer any evi¬ 
dence, other than his own statement, that he did not waive 
counsel. As pointed out above, the trial court could prop¬ 
erly disregard this evidence. Furthermore, the appellant 
does not contend that he was in any way prejudiced by non¬ 
representation of counsel at the time in question. 

ARGUMENT 

I 

Where a Judgment of a Court Is Attacked Collaterally There 
Is a Presumption of Regularity. Here the Appellant Did 
Not Sustain the Burden Placed Upon Him of Establishing 
That he Was Not Represented by Counsel, or That He 
Did Not Waive Counsel, at the Time He Pleaded Guilty. 

The appellant pleaded guilty on February 15, 1938, to 
seven indictments which charged robbery. On February 18, 
1938, he was sentenced to consecutive terms of imprison¬ 
ment of three to five years for each offense. On January 
27, 1953, the appellant moved to set aside these sentences 
under the provisions of 28 U.S.C. § 2255. The appellant 
maintained that he was neither represented, nor did he 
waive counsel, at the time he entered pleas of guilty. 

During the course of the hearings in the United States 
District Court for the District of Columbia, the Docket 
Entries and the Criminal Minutes relative to this case were 
offered in evidence. The Docket Entries- were silent as 
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to whether or not the appellant was represented by coun¬ 
sel, or whether he waived counsel, at the time he entered 
pleas of guilty to the seven indictments. On the other hand 
the Criminal Minute Book indicated that the appellant was 
represented by Lester Wood, Esq. at the time he entered 
the pleas. 1 

Counsel for the appellant introduced an affidavit of his 
client which stated that the appellant was neither repre¬ 
sented by counsel, nor did he waive counsel. Mr. Lester 
Wood, a member of the bar for thirty years, testified that 
to the best of his recollection he did not confer with or rep¬ 
resent the appellant in any criminal proceedings. 

We are, therefore, presented with a situation in which 
the appellant who, fifteen years after his pleas of guilty 
were made, maintains for the first time that he did not 
have and did not waive his right to counsel at the time of 
plea. Of course, such at attack upon a judgment of the 
District Court is collateral in nature. When a judgment 
is attacked in such a manner it carries with it a presump¬ 
tion of regularity. Cuddy, Petitioner, 131 U.S. 280, 9 S. Ct. 
703, 33 L. Ed. 154 (1889). 

Although it is well recognized that an accused is entitled 
to counsel at every stage of criminal proceedings, it is 
equally well settled that a judgment may not be lightly set 
aside by collateral attack upon the bare assertion of a peti¬ 
tioner that he was deprived of this right. Johnson v. Zerbst, 
304 U.S. 458, 468, 58 S. Ct. 1019, 82 L. Ed. 1461 (1938). The 
Supreme Court there said: 

It must be remembered, however, that a judgment 
can not be lightly set aside by collateral attack, even 
on habeas corpus. When collaterally attacked, the 
judgment of a court carries with it a presumption of 
regularity. Where a defendant, without counsel, ac¬ 
quiesces in a trial resulting in his conviction and later 
seeks release by the extraordinary remedy of habeas 

l The appellant maintains that the Criminal Minute Book could not be 
introduced into evidence. (Appellant’s Brief, p. 5 etc.). It is submitted 
that appellant’s argument is frivolous, as a court may always take judicial 
notice of its own records. 
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corpus, the burden of proof rests upon him to establish 
that he did not competently and intelligently waive his 
constitutional right to assistance of counsel. If in a 
habeas corpus hearing, he does meet this burden and 
convinces the court by a preponderance of evidence 
that he neither had counsel nor properly waived his 
constitutional right to counsel, it is the duty of the 
court to grant the writ. 

In Dorsey v. Gill, 80 U.S. App. D.C. 9, 148 F. 2d 857 
(1945), cert, denied 325 U.S. 890, this Court not only recog¬ 
nized the above proposition but illustrated the difficulty 
which would occur if an accused should plead guilty and 
then, years later, after all the witnesses have become un¬ 
available, seek to collaterally attack the judgment of the 
court. This Court stated (80 U.S. App. D.C. 9, 26) that: 

The dangerous possibilities of a too-liberal use of the 
writ for review purposes are emphasized by the fact 
that—unlike most of the state courts—no provision is 
made for official court reporters in federal trial courts 
and few transcripts are available. If the presumption 
of regularity of proceedings were permitted to be 
lightly upset by irresponsible allegations, the judges, 
to whom petitions for writs of habeas corpus are pre¬ 
sented, would be forced to look back of and beyond rec¬ 
ords, into unreported proceedings, conducted by other 
judges, with witnesses, lawyers and other court officers 
long since dead or scattered. The problem would be 
intensified, also, by the fact that a large percentage 
of commitments are based upon pleas of guilty. A 
premium would be placed upon deception if an ac¬ 
cused person could plead guilty; wait until the case 
had become ‘cold’ and then, by challenging jurisdiction 
or alleging deprivation of constitutional rights, secure 
a reopening and new trial of his case. If greater safe¬ 
guards are needed in original proceedings, they should 
be provided. But it will not solve any problem, which 
may exist there, to permit large-scale use of this extra- 
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ordinary writ for review purposes. Instead, it would 
cause confusion worse confounded. It would be fan¬ 
tastic, so to interpret the Supreme Court’s decisions as 
to permit and invite such a wholesale retrial of thous¬ 
ands of cases which have been regularly disposed of 
during the normal course of trial court proceedings. 
Obviously the Supreme Court intended no such result. 

State Courts have expressed a similar rule. In Cochran 
v. Armine, 113 P. 2d 1048, 153 Kan. 177 (1941), the court, 
in denying petitioner a writ of habeas corpus, said: 

We entertain this case only because of plaintiff’s 
allegations respecting the records in the trial court. 
No evidence has been offered to support those allega¬ 
tions other than the bare statement of the petitioner. 
The records of courts are not set aside upon the un¬ 
supported statements of a defeated litigant. 

The Supreme Court of the United States accepted that 
Court’s ruling in Cochran v. Kansas et al, 316 U.S. 255, 62 
S. Ct. 1068, 86 L. Ed. 1453 (1942), saying: 

The Kansas Supreme Court denied the writ, stating 
that ‘the records of courts are not set aside upon the 
unsupported statements of a defeated litigant.’ 153 
Kan. 777, 113 P. 2d 1048, 1049. We accept the court’s 
conclusion that the record, showing that Cochran was 
represented by counsel throughout, and revealing on 
its face no irregularities in the trial, is sufficient refu¬ 
tation of his unsupported charges that he was denied 
the right to summon witnesses and testify for himself. 

It would, therefore, appear that the question before the 
Court is whether the appellant has met the burden of dem¬ 
onstrating that he was not represented by and that he did 
not effect a waiver of, counsel at the time he entered pleas 
of guilty to seven separate indictments. It is submitted 
that the sole evidence before the trial court in this connec¬ 
tion was the appellant’s own affidavit. The records of the 
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court do not support the appellant’s position. The Docket 
Entries are silent on the matter. The Criminal Minute 
Book, on the other hand, specifically recites that, at the time 
he pleaded guilty, the appellant was represented by Lester 
Wood, Esq. Mr. Wood did not contradict the records of 
the court but merely stated that he had no present recol¬ 
lection of having represented the appellant, although he 
admitted that when he first heard the appellant’s name, it 
sounded familiar. 

Where, as here, the sole evidence indicating that the ap¬ 
pellant did not have, nor did he waive counsel, is the state¬ 
ment of the appellant himself, the lower court was entitled 
to disbelieve such evidence, even in the absence of rebut¬ 
ting evidence. As this Court said in Williams v. Huff, 79 
U. S. App. D.C. 326, 146 F. 2d 867 (1945): 

Appellant testified that he entered a plea of guilty 
on the advice of other prisoners who informed him 
that such a plea would give him a better chance for pro¬ 
bation. This part of his testimony is uncontradicted. 
Appellant is, of course, a biased witness and in the ordi¬ 
nary habeas corpus case the court would be entitled to 
disbelieve such testimony even in the absence of rebut¬ 
ting evidence. (Emphasis supplied). 

Therefore, the denial of the motion by the trial court in 
regard to appellant’s contention that he did not have, nor 
did he waive counsel, at the time he pleaded guilty, was 
proper because: (1) the appellant failed to establish that 
he was not represented by counsel at that time and (2) the 
appellant failed to establish that he did not waive counsel 
at that time. Suffice it to say that the ruling of the lower 
court is supported by substantial evidence, is not clearly 
wrong, and hence must be sustained on appeal. Rule 52(a), 
Federal Rules of Civil Procedure. 
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II 

Appellant Failed to Sustain the Burden Placed Upon Him of 
Establishing That He Did Not Waive Counsel at the Time 
of Sentencing 

The appellant’s contention that he did not have counsel at 
the time he was sentenced presents a question similar to 
that discussed in Argument I, supra. 

As discussed above, the attack now being made upon the 
judgment is collateral in nature, and therefore the judg¬ 
ment of the lo-wer court carries with it a presumption of 
regularity. The burden of proof is upon the appellant to 
establish that he did not have counsel or that he did not 
competently and intelligently waive his constitutional right 
to counsel. Johnson v. Zerbst, supra.; Dorsey v. GUI, 
supra. It would, appear, therefore, that the question pre¬ 
sented by the appellant’s present contention is whether or 
not he has made a sufficient showing of non-representation 
of counsel, without a waiver thereof, at the time he was 
sentenced. 2 

Conceding that the appellant has established that he was 
not represented by counsel at the time he was sentenced, 
the records of the District Court indicating that he ap¬ 
peared in proper person at this juncture of the trial, he 
nevertheless has failed to offer any evidence, other than his 
own unsupported statement, that he did not waive his right 
to counsel at this time. As pointed out in Argument I, 
supra, the trial court was entitled to disbelieve such state¬ 
ment. Williams v. Huff, supra. It is therefore submitted 
that the action of the trial court in denying the motion 
was proper. 

Furthermore, the appellant does not contend, or even 
suggest, that he was in any way prejudiced by the absence 
of counsel at the time of sentence. It is submitted that on 
this further ground the ruling of the court below should 

2 Appellant in his brief on the question of •whether he had counsel at the 
time of sentencing apparently overlooked the fact that the right to counsel 
may be waived. (Appellant's Brief, p. 8). 
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not be disturbed. Cf. Walton v. United States, -U. S. 

App. D. C. -, 202 F 2d. 18 (1953). 3 

CONCLUSION 

It is respectfully submitted that the judgment of the 
lower court should be affirmed. 

Leo A. Rover 
United States Attorney 

William J. Peck 
Edward 0. Fennell 
Samuel J. L’Hommedieu, Jr. 
Assistant United States 
Attorneys 

s Assuming that this Court holds that the appellant did not receive the 
assistance of counsel at the time he was sentenced and that he has shown 
that he was prejudiced thereby, appellant is still not entitled to be released 
from confinement. The law is now well settled that the imposition of an 
illegal or incorrect sentence does not constitute grounds for release. Rather, 
the prisoner is merely to be taken before the trial court and resentenced 
in accordance with the intent of the sentencing court and with the applicable 
provisions of law. Martin v. United States, 182 F. 2d 225 (5th Cir. 1950), 
20 A.L.R. 2d 1236, cert, denied 340 U.S. 892; Howell v. United States, 172 
F. 2d 213 (4th Cir. 1949), cert, denied 337 U.S. 906; Wefong v. Johnson, 
156 F. 2d 507 (9th Cir. 1946); Barrow v. United States, 54 U.S. App. D. C. 
128, 295 F. 949 (1924); Egan v. United States, 52 U.S. App. D. C. 384, 
287 F. 958 (1923); Price v. Zerbst, 268 F. 72 (D. C. N. D. Ga., 1920). See 

also dissent of Judge Washington in Walton v. United States, - U. S. 

App. D. C. -, 202 F. 2d 18 (1953). 
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